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THE PRACTICAL ADMINISTRATION OF RIGHT
AND JUSTICE BY THE INTERSTATE COM-
MERCE COMMISSION.

(An address by Francis B. James, Commerce Counsel, of Washington,
D. C., before the Twenty-fourth Annual Convention of the National

League of Commission Merchants at the Hotel Claypool, Indianapolis,

Indiana, January 13, 1916.)

Mr. President and Gentlemen:

CONDITIONS IN 1789.

A stable constitutional government of the United States

became effective in 1789.

Its first solicitude was the fostering of American manu-

factures manifested in the first tariff act signed by Presi-

dent Washington, July 4, 1789, expressly declaring for

the protection and encouragement of American manufac-

tures.

The first census of 1790 showed a population of a little

less than four million persons and a density of four and

one-half persons per square mile of territory.

EARLY COMMERCE.

The early domestic commerce was confined largely to

coastwise trade by vessels on the Atlantic Coast and to

boats on the rivers flowing into the Atlantic Ocean.

The interior commerce was restricted by lack of good
roads and the heavy cost of transportation.

The hopes of America even then turned to the West and
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the eastern port cities looked to an extension of their mar-

kets in that direction.

New York was the first to open up a great highway to

the West by the completion of the Erie Canal in 1825.

This gave New York City an early dominating influence

which it has since retained with a waterway up the Hud-

son connecting with the Erie Canal to the Great Lakes.

The invention of the multi-tubular boiler and the adapt-

ing of the same to the locomotive by George Stevenson

and the construction by him of the Manchester and Liver-

pool Railroad at a cost of four and one-half million dollars

and its successful opening September 15, 1830, with small

experiments in America about the same time, marked the

ending of the old commercial era and the dramatic opening
of a new commercial epoch.

Boston, Philadelphia and Baltimore soon seized the new
idea and together with New York City extended railroads

to the West. Buffalo was the goal of New York and Bos-

ton
; Pittsburgh as the head of Ohio River navigation, was

the aim of Philadelphia and Parkersburg the coveted point

for Baltimore.

Rails were then built from the South Atlantic ports into

the interior and in the West to Cincinnati, St. Louis and

Chicago. Rail lines were then extended northwest into

Minnesota. These were followed by transcontinental lines

to the Pacific Coast and north and south lines from Canada
to the Gulf.

When the great rail movement started in 1830, the popu-
lation of the United States was nearly thirteen millions

and there were a little over 7 persons to the square mile.

The part the railroads played in the industrial and com-

mercial development of the United States was marvelous.

By 1870 the development of railroads in the United States

was well defined. At that time the population of the



United States had reached thirty-eight and one-half mil-

lions of people and the density had increased to thirteen

persons to the square mile.

Along with this marvelous development the evils grow-

ing out of unregulated common carriers began to manifest

themselves in unjust and unreasonable rates
; undue and

unreasonable preferences and advantages to persons, local-

ities and commodities, improper discriminations and secret

rebates to powerful shippers.

The conditions then prevailing were thus described by
Mr. Balthasar Henry Meyer, now a member of the Inter-

state Commerce Commission:

"The world over, railways are harnessed in the in-

terest of progress. To be sure, railways have made
and unmade towns; they have caused flowers to blos-

som and to wither; they have strangled one and made
the other fat

; they have raised their wizard's wand
and commanded puppets to do their bidding; they
have placed legislatures on wheels and hauled them
whither they had constructed the tracks. But with it

all, railways have been and continue to be one of the

greatest agents of universal progress which the world
has ever known. If we can but harness the railways
as an institution as the railway engineer has harnessed
the steam in his locomotive, human progress will be
accelerated and human welfare become more widely
diffused. This harness is the law."

i

BEGINNING OF REGULATION.

The evils existing in 1870 which had become quite acute

in the public mind gave rise to State legislation in the

form of maximum rate laws, the creation of State com-

missions and the passage of much legislation, some wise

and some otherwise. At this date there were about fifty

thousand miles of railroad in operation.



The demand for redress ceased to be State or local and

the regulation of railways became a national problem re-

sulting in the passage of the Interstate Commerce Act

signed by the President, February 4, 1887.

At the time of the passage of this act, the population of

the United States had grown to more than sixty-three

millions of people and the density of population had grown
to more than 21 persons to the square mile.

LACK OF REMEDIES BEFORE THE PASSAGE OF
THE INTERSTATE COMMERCE ACT.

Before the passage of the Interstate Commerce Act, the

shipper was practically without adequate remedy for the

redress of his wrongs and without machinery of justice to

obtain his rights. If he were charged an unjust and unrea-

sonable rate his resort was to a court with trial by jury
^nd the procedure of the courts was wholly insufficient for

the production, presentation and consideration of evidence.

The costs of such a proceeding were prohibitive. The
books fail to disclose a single instance where a shipper was
ever able to obtain any relief through a court of justice

when charged an unjust and unreasonable rate. The theo-

retical remedy pertained to a single transaction and to the

past and to the individual claimed to have been wronged.
The courts could give no redress for the future or for the

benefit of the community affected.

The lack of an adequate remedy in the case of discrimi-

nations, either directly, or indirectly through rebates and

other concessions, was equally notorious.

POWERS OF THE INTERSTATE COMMERCE
COMMISSION.

As originally created the Interstate Commerce Commis-
sion was given but limited administrative powers and some



quasi-judicial powers to declare past rates unjust and un-
reasonable and discriminatory and order a removal of such

discriminations but no power to prescribe just and reason-

able rates for the future.

Its jurisdiction, however, has been very much enlarged
from time to time through various amendatory and supple-

mentary acts and its powers may be classified as follows :

(1) Administrative powers ;

(2) Quasi-judicial powers; and

(3) Quasi-legislative powers.

ADMINISTRATIVE POWERS.

The Interstate Commerce Commission is vested with

many administrative powers, the principal of which are

distributed as follows :

(1) Those pertaining to the safety of employees of rail-

roads and likewise of the public:

(2) Those pertaining to accounts of railroads and the

collection of statistics to aid in the solution of the numer-

ous questions presented to the Commission on behalf of

the shipping public;

(3) Division of tariffs;

(4) Division of inquiry, and

(5) Valuation of railroads.

SAFETY.

One of the most important administrative functions of

the Interstate Commerce Commission is the security of

employees and the public from death and injury by en-

forcing an observance of the requirements of the law gov-

erning safety appliances both as to cars and locomotives
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and obedience to the law as to hours of service on the part

of employees. Until the Interstate Commerce Commis-

sion was given power to deal with these important ques-

tions, the great American scandal was the frightful havoc

of death and injuries growing out of the operation of our

railroads.

This great work is done under the supervision of the

Chief of the Division of Safety of the Interstate Commerce
Commission.

In the year 1893, 44 per cent of all accidents suffered by
trainmen were due to coupling and uncoupling cars. In

1915 less than 6 per cent of all accidents to trainmen were

due to this cause. In 1915 less than 100 men were killed

and less than 2,000 injured from the same cause. In 1907,

there were 8,026 collisions while in 1915 this number had

been reduced to 3,538.

In 1905, two hundred and fifty thousand cars were in-

spected, 22 per cent of which were reported defective. In

1915, more than one million cars were inspected of which

but 4 per cent were found defective.

In 1913, there were more than three hundred thousand

instances of employees being on duty in excess of the num-
ber of hours fixed by law while in 1915 there were less

than seventy-nine thousand.

This great work of looking after the safety of cars and

hours of service is performed by 40 car inspectors and 8

hours of service inspectors. The United States is divided

into 20 safety appliance districts.

One of the great functions of these inspectors is to edu-

cate railroad employees in proper methods of inspection
and the importance of not sending defective cars into

service.

The inspection of locomotives, however, is under the

supervision of the Chief of the Division of Inspection of
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Locomotive Boilers, to whose duties have just been added
that of inspection of all other parts of locomotives and
tenders.

The number of locomotives inspected annually will ap-

proximate 75,000. In 1912, 65 per cent were found with de-

fects which have been reduced to 44 per cent in 1915.

The number of accidents, deaths and injuries has been

reduced in 1915 to about 50 per cent of what they were in

1912.

ACCOUNTS AND STATISTICS.

The law endows the Interstate Commerce Commission

with power to prescribe a uniform system of accounts and

reports from all common carriers subject to the jurisdic-

tion of the Commission. Pursuant to this power, the large

carriers submit monthly reports and all carriers submit

annual reports giving in detail their operating revenues

and operating expenses together with taxes paid and fixed

charges on bonded and other indebtedness. Under these

various headings the carriers are required to submit most

minute accounts covering maintenance of way and struc-

tures, maintenance of equipment, renewals, additions and

betterments. They are also required to report their cap-

italization, investment in road and equipment and invest-

ment in other property and a full account of outside oper-

ations.

They are also required to submit voluminous statistical

information as to transportation and traffic.

All this information is open to the public and is available

to shippers in presenting to the Commission complaints

as to unjust and unreasonable rates.

DIVISION OF TARIFFS.

One of the most important requirements tending to se-

cure equality among shippers is that all rates, charges,
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rules and regulations shall be made public through tariffs

duly published and filed with the Interstate Commerce

Commission and that these alone shall be lawful. They
cover the broad subject of classification, ratings, class rates,

exception sheets, and commodity tariffs, and all rules, regu-

lations and practices, such as issue, form and substance of

bills of lading, load and count, demurrage, storage, so-

called free time, switching, refrigeration, loading and un-

loading and the numerous other matters touching the re-

lation between shipper and carrier.

The Interstate Commerce Commission has made most

elaborate provision for the filing and indexing of these

tariffs and making the same available for the inspection and

use of the public.

The Commission has published a volume of regulations

known as Tariff Circular 18-A prescribing the size, form,

type and contents of tariffs and rules for their transmission

to and filing with the Commission.

Some of these tariffs are so complex that even the pro-

verbial Philadelphia lawyer admits he is outdone by the

tariff builder.

This work is under the supervision of the Division of

Tariffs.

DIVISION OF INQUIRY.

That there might be full compliance with the require-

ments of the Act to Regulate Commerce and all tariffs on

file, the Interstate Commerce Commission has created a

Division of Inquiry. The duties of this department are

not merely to keep the carriers but also the shippers within

the requirements of the law and the tariffs. Upon a vio-

lation of the law being reported or having come to the

notice of the inspectors of the Commission this depart-
ment enters on an inquiry as to whether there has been a
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violation of the law and if the case is not flagrant seeks to

bring about a compliance with the law either by cor-

respondence or by conference. If the violation of the law

is flagrant, the matter is handed over to the Department
of Justice for criminal prosecution.

/

VALUATION.

The fundamental principle underlying all rate making
is that the rate fabric shall be so adjusted that each com-

mon carrier will receive a fair net return on the fair value

of the property devoted by it to the public service. To
facilitate an ascertainment of this value, Congress has im-

posed a duty on the Interstate Commerce Commission to

investigate, ascertain and report the value of all property
owned or used by every common carrier subject to the

provisions of the Interstate Commerce Act. The Commis-
sion is required to make an inventory of the property of

every such common carrier and the value thereof and

classify its physical property in conformity with the classi-

fication of expenditures for road and equipment. It is re-

quired to ascertain the original cost of such property, the

cost of reproduction new, the cost of reproduction less de-

preciation and an analysis of the methods by which these

several costs are obtained and the reasons for their differ-

ence, if any. The Commission is likewise required to as-

certain and report separately other values and other ele-

ments of value, if any, of the properties of each common
carrier and an analysis of the methods of valuation em-

ployed and the reasons for any difference between such

values and the cost. The Commission is likewise required

to investigate and report the original cost of lands, rights

of way and terminals together with their original value and

their value at the present time.

The act also requires additional information reflecting
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light upon the question of fair value of the property of the

common carrier devoted to the public service.

QUASI-JUDICIAL AND QUASI-LEGISLATIVE
POWERS.

We come now to discuss that phase of the practical ad-

ministration of right and justice by the Interstate Com-
merce Commission which comes most often nearest home
to the shipper.

The Interstate Commerce Commission is not only the

most efficient but the most democratic tribunal of justice

ever created. In one form or another its doors are wide

open wherein can enter freely any person believing himself

aggrieved.

I will now endeavor as briefly as possible to take up the

methods by which a person believing himself aggrieved
can put himself in touch with the Interstate Commerce
Commission and have right and justice administered to him

without official cost, delay or denial.

THE INFORMAL COMPLAINT.

Where any person believes himself injured by an inter-

state common carrier the Interstate Commerce Commis-
sion welcomes such person making an informal complaint.
An informal complaint may be in any form whatsoever

and usually is a plain simple letter setting forth the facts.

The Interstate Commerce Commission immediately

gives it a number on its informal docket and communicates

with the carrier. It then endeavors to bring the parties

together and point out to each their respective rights and
if wrong is found to exist suggests that same be remedied.

Thousands of informal complaints are adjusted annually
and this work is carried on so quietly that the public at
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large is ignorant of this important function being daily
performed by the Interstate Commerce Commission. This

great work is carried on largely through what is known
as the Board of Reference composed of chiefs of divisions

which disposes of informal matters under precedents
already established and if the matter is new and novel un-
der the direction of the Commission itself.

SPECIAL DOCKET.

The Commission likewise maintains a special docket
wherein controversies are presented by agreement between

shippers and carriers. This special docket covers, among
others, cases for the payment of money arising out of ob-

vious errors in publications of tariffs, omitted rates where
such should exist in a proper relationship of rates. The
Commission makes a formal order in such cases to pro-
tect both carrier and shipper.

EX PARTE DOCKET.

It frequently arises that difficult questions are involved

in the construction or application of the Interstate Com-
merce Act of interest to the entire public and as to which

both carriers and shippers need guidance. In such cases,

the Interstate Commerce Commission puts the matter on

its ex- parte docket and gives public notice that on a cer-

tain day the matter will be considered by the Commission

and arguments heard and briefs submitted. The Commis-

sion then prepares and makes public its opinion as to the

meaning of the law and its application and thereby allays

public uncertainty and misgivings and settles tentatively

in advance questions which would otherwise be perplexing

and annoying to both shipper and carrier.

A most recent illustration of this practice was in the

case of the Cummins amendment as to released values.
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Other commissions and other public bodies might well

emulate the splendid example set by the Interstate Com-
merce Commission in this respect.

CONFERENCE RULINGS.

Similar in principle to handing down opinions under the

ex parte docket are the conference rulings. The Commis-

sion has frequently before it in conference public questions

affecting carriers or shippers or both and the Commission

gives expression to opinions thereon in various rulings

which are called conference rulings because they are the

result of a conference of the entire Commission.

(

FORMAL CASES.

The large field of work of the Commission is occu-

pied with its formal cases. The Commission may, of its

own motion, order an investigation into the justness or

reasonableness or the discriminatory nature of a rate, rule,

regulation or practice and have the same placed on the

docket of the Commission for a full hearing.

When a carrier files a tariff advancing a rate or changing
a rule, regulation or practice, thus making the same more

burdensome to a shipper, a shipper may protest the same.

If the shipper makes a prima facie showing, the Interstate

Commerce Commission may suspend such tariff and place

the same on the Investigation and Suspension Docket for

a full hearing.

The Commission may likewise, on its own motion, sus-

pend said tariff, and place the same on the Investigation

and Suspension Docket for a full hearing.

A shipper who believes himself aggrieved as to a rate,

rule, regulation or practice may file a formal complaint

and have notice duly served upon the carrier and the Com-
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mission will then place the same on its regular docket for

full hearing.

THE HEARING AND THE PRACTICAL DISPOSI-
TION OF CASES.

Once a case is placed on the formal docket either by the

Commission on its own motion, or by it being placed upon the

Investigation and Suspension Docket or by formal complaint
the matter must then be heard upon the evidence. In the early

days of the Commission, a member of that body or several

members of that body heard the evidence in person. In view

of the enormously increased amount of the work of the Com-
mission this is now seldom possible and the testimony is now

usually taken before an examiner. This work is now being done

by practically 45 examiners who are on the regular staff of the

Commission. The public is to be congratulated on the high

order and character of the men the Commission has been

able to secure to perform this important work. After the

testimony has been taken the shippers and carriers submit

elaborate briefs. These briefs are required by the rules of

the Commission to set forth a statement of the case, an ab-

stract of the evidence, the ultimate facts which the parties

believe the Commission should find and an argument in

support thereof.

It now becomes the duty of the examiner who heard the

evidence, or some other examiner to whom the record has been

transmitted, to analyze the facts and state the points contended

for by both sides. This is then transmitted to the Board of

Review made up of seven examiners. If the case has been

specifically assigned to a member of the Commission the

analysis of the record made by the examiner and the Board

of Review goes to this member of the Commission and is by

him submitted to the entire Commission in conference and
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voted on, and the Commission's report and opinion printed

together with its order therein and then made public.

If the case has not been assigned to a specific Commis-

sioner, the analysis of the record made by the examiner and

the Board of Review is submitted direct to the members
of the Interstate Commerce Commission in conference

and disposed of in the same way as when submitted by a

member of the Commission.

It will be seen, therefore, that each case is gone over with

extreme care.

In the event either the shipper or the carrier asks for oral

argument, the case is set down for oral argument before the

entire Commission and is duly argued by the parties or their

counsel before the same is submitted to the Interstate Com-
merce Commission in conference and before being voted on

and reported out.

OTHER MACHINERY OF THE INTERSTATE
COMMERCE COMMISSION.

I have thus sketched in brief the general workings of the

Interstate Commerce Commission. There is in addition, what

is known as a Suspension Board made up of chiefs of divi-

sions who act primarily on protests and make recommen-

dations to the Interstate Commerce Commission in con-

ference as to whether a tariff should or should not be sus-

pended. It performs somewhat the functions of the Board

of Review in formal cases.

There is likewise the Fourth Section Board made up of

examiners, which is advisory to the Commission both as to

temporary and permanent relief under the provision of the

law as to charges being greater for a short haul than for a

long haul. It likewise performs functions of the same gen-

eral nature as the Board of Review.
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SOME OF THE RESULTS OF PUBLIC REGULA-
TION OF CARRIERS.

There are and have been warm critics and vigorous de-

fenders of public regulation of common carriers by commis-

sion. It has been claimed by the critics that public regulation

has stifled the building of railroads, interfered with their

growth, discouraged investments and produced bankruptcy.
Let us make a calm study for a few moments of the statistics

for the purpose of ascertaining in a judicial way whether these

criticisms are well founded.

The Act to Regulate Commerce was passed in 1887 and the

first reliable figures available for comparison are for the year

1890. I will take for a second comparison the year 1906,

because in that year the Hepburn Act was passed which

measure very greatly enlarged the powers of the Interstate

Commerce Commission and made it an effectual instrument of

regulation. I will then take the year 1914, although that year

was a poor one by reason of sub-normal industrial and com-

mercial conditions.

(a) Number of Miles of Road.

In the year 1890, there were 163,597 miles of road.

In the year 1906, this had grown to 224,363 miles.

In the year 1914, this had reached the enormous mileage of

252,230 miles, or a sufficient mileage to encircle the globe at

the equator ten times.

In 1914 for every 100 square miles or, in other words, for

every territory bounded by ten miles on each side there were

approximately Sy2 miles of railroad.

(b) Number of Freight Cars in Use.

In the year 1890, there were over nine hundred thousand

railroad freight cars in use. This does not include private

cars.
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In 1906, this had increased 100 per cent when there were

over one million eight hundred thousand freight cars in use.

In 1914, the number of railroad company freight cars in

use had grown to over two million three hundred thousand.

This does not fully reflect the increase in capacity to carry

tonnage because in 1906 the average capacity oi freight cars

was 32 tons per car while this had grown in 1914 to 39 tons

per car.

(c) Number of Tons of Freight Carried.

In 1890, the railroads carried over six hundred million tons

of freight while in 1906 they carried over one billion six hun-

dred million tons of freight.

This had grown in 1914 to one billion eight hundred million

tons of freight, and 1914 was an abnormally poor year.

(d) Revenue Freight Train Miles.

In 1890, the revenue freight train miles exceeded four hun-

dred million; in 1906, five hundred and ninety-four million,

and in 1914 about six hundred and six million. This, how-

ever, does not fully reflect the increase because in 1914 there

was a large increase in the tonnage per train.

(e) Freight Revenue.

In 1890, the freight revenue amounted to approximately
seven hundred million dollars, while in 1906 the freight rev-

enue amounted to approximately one billion seven hundred

million dollars.

In 1914, this had grown to over two billion one hundred
million dollars. The year 1914 was an abnormally poor
one and the freight revenue for 1914 was eighty-five mil-

lion dollars less than in 1913.
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(f) Employees and Their Wages.

In 1890, there were over seven hundred thousand railroad

employees, but there is no record of their wages per year at

that date.

In 1 900, there were over one million railroad employees with

annual wages of approximately five hundred and seventy-seven
million dollars. In 1906, there were one and a half million

railroad employees with annual wages of nine hundred million

dollars.

In 1914, there were one million eight hundred thousand rail-

road employees with wages amounting to one billion four hun-

dred million dollars a year.

(g) Bonded and Other Funded Debts.

It has been said by the critics of the Interstate Commerce
Commission that Government regulation is inimical to the in-

vestment in railroad securities. This is not borne out by the

facts.

In the year 1890, the sum of $4,574,576,131 was invested in

railroad bonds and other funded debt.

In the year 1906, this had grown to $7.766,661,385.

In the year 1914, the investors in railroad bonds and other

funded debts had increased their holdings to $11,566,541,553.

(h) Capital Stock.

In 1890, there was outstanding approximately $4,400,-

000,000 capital stock. Of the capital stock outstanding at

that time approximately only the sum of one billion six hundred

million dollars was paying dividends. In other words, in 1890,

but 36 per cent of the entire amount of outstanding capital

stock was paying dividends. At that time, the rate of divi-

dend on all stock outstanding was but 1.97 per cent and on the

amount paying dividends was but 5.45 per cent.
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In the year 1906, there was outstanding approximately the

sum of six billion eight hundred million of capital stock. Of
the capital stock outstanding at that time approximately four

billion five hundred million was paying dividends. In other

words, in 1906, 66 per cent o<f the entire amount of outstand-

ing capital stock was paying dividends. At that time the rate

of dividend on all stock outstanding was 4.01 per cent and on

the amount paying dividends was 6.03 per cent.

In the year 1914, there was outstanding approximately eight

billion seven hundred million of capital stock. Of the capital

stock outstanding at that time approximately five billion seven

hundred million were paying dividends. In other words, in

1914, 64.49 per cent of the entire amount of outstanding

capital stock was paying dividends. This was an abnormally
bad year. At that time the rate of dividend on all stock out-

standing was 5.13 per cent and on the amount paying divi-

dends was 7.93 per cent.

It will, therefore, be seen that there has been a rapidly

ascending rate of return on all stocks in railroad companies
and a rapidly ascending rate of return on all dividend paying
railroad stocks.

A most casual consideration of the foregoing completely
refutes the assertions that regulation of railroads depletes the

revenue of the carriers and makes insecure investment in the

capitalization of railroads. As a matter of fact, railroads

were never more prosperous in their history than today and

investments in railroad securities were never more secure or

promised better returns. In the old days before regulation
and in the days of rebates and free passes more railroads were

more frequently and longer in the hands of receivers than they
are today. At the present time the only railroads that go into

the hands of receivers are those which have been made the

"kitties" in the financial game of "railroad draw poker."
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IN CONCLUSION.
The pervading spirit of the Act to Regulate Commerce is

right and justice without cost, without denial and without de-

lay, the express admonition of the Act as contained in Section
17 as amended being that the Commission "conduct its pro-
ceedings in such manner as will best conduce to the proper
dispatch of business and to the ends of justice."

Partisan politics has been scrupulously excluded in the or-

ganization not only of the Commission itself, but of its subor-

dinates. But once in the history of the Commission was an

attempt made, by outside pressure, to interject partisan

politics into the Commission by having a Democratic sec-

retary succeeded by a Republican secretary. This gave
rise to great indignation among not only leading Demo-
crats, but leading Republicans. A distinguished and ardent

Massachusetts Republican addressed a member of the Inter-

State Commerce Commission as follows:

"Your board ought not to be administered as a party

organization and the public will have confidence in it

only as far as it believes it to be free from party in-

fluence."

This has been the watchword of the Interstate Commerce

Commission since its organization.

The Interstate Commerce Commission, which is distinc-

tively an American institution, was created nearly thirty years

ago and its great work has vindicated the wisdom of those

who created this new tribunal of right and justice exercis-

ing administrative, quasi-judicial and quasi-legislative pow-
ers. It has worked incessantly for right and justice alike

to the carrier, the shipper and the public at large.
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